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BEFORE THE NATIONAL GREEN TRIBUNAL 

EASTERN ZONE BENCH, KOLKATA 

  O. A. No:  10 of 2023/ EZ  

IN THE MATTER OF: 

Dillip Kumar Samantara and Others…. Applicants                      

          

  -Versus- 

The State of Odisha and others      …….Respondents                             

            

REPLY AFFIDAVIT FILED BY THE 

ABOVE NAMED RESPONDENT NO: 11 

TO THE COUNTER AFFADIVIT DATED 

28.03.2023 OF THE RESPONDENT NO: 4 

(COLLECTOR -CUM- DISTRICT 

MAGISTRATE) MOST RESPECTFULLY   

SHOWETH AS FOLLOWS:- 

I Patitapaban Barik, S/O: Nakula Barik, aged about 35 

years, at/Po:Tankol,-752021, P/S: Jankia, Dist: Khordha, 

State: Odisha do hereby state on solemn  affirmation as 

under:- 
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1. That I am the Respondent No: 11 of the O.A and as 

such I am fully conversant with the facts and 

proceedings of the Case. 

2.  That the Counter affidavit dated: 12.03.2023 of the 

Respondent No: 11 and the averments of the I.A 

No: 19 of 2023/EZ may kindly read as part and 

parcel of this affidavit and taken to the 

consideration while dispose of the O.A. 

3. JOINT INSPECTION/ VERIFICATION  WAS 

MANTINED SECRECY TO THE LESSEE 

a. That the Respondent No: 4 (Collector- Cum- 

District Magistrate, Khordha) was issued notice 

to the lessee vide letter No: 1402/dated: 

02.02.2023 for joint inspection of the alleged 

site on 09.02.2023 at 10.A.M with reference to 

the order dated: 23.01.2023 passed by this 

Hon’ble Tribunal in O.A No: 10 of 2023/EZ. 

But, the officials were not come to the site on 

09.02.2023, even though the Respondent no: 11 

was waiting whole day on 09.02.2023 to 

participate and appraise the real facts. It is 

ascertained from the Counter affidavit dated: 

28.03.2023 of the Respondent No: 4 that the 
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joint Committed was visited to the alleged site 

on 13.03.2023 without any prior intimation to 

the lessee. The Respondent No: 11 was also 

not aware of the inspection dated: 13.02.2023 

of the joint Committee.  It is crystal clear from 

the inspection report of the joint Committee that 

they have prepared the report   to file before this 

Hon’ble Tribunal by maintaining secrecy to the 

lessee. Copy of the letter No: 1402/dated: 

02.02.2023 is annexed here to as ANNEXURE-

R/11/G.    

4. JOINT INSPECTION REPORT DATED: 

21.02.2023 AVAILABLE AT INTERNAL 

PAGE NO: 22  WITH THE AFFIDAVIT 

DATED: 28.03.2023 OF THE COLLECTOR, 

KHORDHA DOES NOT REVELS THAT 

THE LESSEE HAS BEEN DONE ILLEGAL 

MINING 

a. That the Collector and District Magistrate, 

Khordha vide his office letter No: 

2253/Touzi/dated: 20.02.2023 wrote to the 

Tahasildar, Tangi and stated there in that the 
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lessee illegally operating the Stone quarry in Plot 

No: 712, 713, 714, 716 and 717, which has been 

found by the inspecting team during the time of 

inspection on 13.02.2023 It is evident from the 

Joint inspection report of the  Committee that 

they have not  observed  specifically against the 

lessee and they have only cited in their report 

(at conclusion Para)  to the 2 letters dated: 

20.02.2023 of the Collector- Cum- District 

Magistrate, Khordha  and the said letters ( 2 

Nos) dated: 20.02.2023   has been addressed to 

the Tahasildar, Tangi. The Collector observed/ 

mentioned in his 2 letters dated: 20.02.20323 

(available under internal Page No: 24 to 28 of 

the affidavit dated: 28.03.2023 of the 

Respondent No: 4) that the Committee was 

found that the lessee has been done illegal 

Mining, but the Committee members were not 

observed in their report independently regarding 

who has been committed theft of the Minor 

Minerals. The Collector is saying in his 2 letters 

dated: 20.02.2023 that the Committee members 

were found that the lessee has been committed 
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theft of the Minor Minerals, but in the other hand 

the Committee members categorically stated that 

they were not found the illegal Mining activity 

during the time of spot visit. Thus, both the 

contents of the letters dated: 20.02.2023 of the 

Collector is disputed and imaginary and there is 

no observation of the Committee in their report 

dated: 21.02.2023 against the lessee. It is apt to 

mention here that the joint inspection team have 

been categorically stated in their report at internal 

Page No: 18 (Present Status serial No: 5 Colum) 

of the affidavit dated: 28.03.2023 of the Collector, 

Khordha that “illegal Mining was noticed over 

Plot No: 712, 713, 714, 716 and 717 and during 

inspection there were no mining activities and 

no machineries found at that Place”. The joint 

Committee report dated: 21.02.2023 is itself 

speaking that during the time of inspection there 

was no mining activity by the lessee and they have 

not found any machinery. It is evident from the 

inspection report that they have only noticed 

illegal mining activity, but no full proof has been 

ascertained against the lessee in connection of the 
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theft of Minor Minerals. In view of the 

observation of the joint Committee how the 

Collector is daringly saying against the lessee 

and the collector has no authority to say that the 

lessee has committed theft without any finding of 

the Joint Committee. But, how the Collector, 

Khordha was known the lessee has been done 

illegal mining activity taking in to consideration 

of the observation of the joint committee, it needs 

judicial scrutiny. Thus, the Collector has made an 

imaginary story against the lessee without basing 

on the sufficient material/circumstantial 

evidence. Prior observation of the joint 

Committee how the Collector was wrote a letter 

vide No: 2252/ dated: 20.02.2023 to the 

Tahasildar, Tangi to realize the dues from the 

lessee taking in to account of the joint Committee 

observation. The Joint Committee report has been 

prepared and finalized on 21.01.2023 which is 

clear from their signature date ( internal Page 22 

of the affidavit dated: 28.03.2023 of the 

Collector). It is evident from the contents of the 

letter No: 2252/ dated: 20.02.2023 ( available 
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under internal Page No:28 from the first Para 

attached with the affidavit dated: 28.03.2023 of 

the Collector, Khordha) “ It is  also found by the 

inspecting team that, the lessee Mr. Patitapaban 

Barik has illegally operated laterite Stone  mining 

and excavated area of 3979 Sq. mtr. of different 

patches over the Plot No: 712,713,714, 716, and 

717 and the quantum of extraction of lateriate and 

Murom is found to be 5861 Cubic Meter and 5257 

Cubic Meter respectively.”  How the Collector 

was  known the lessee has done illegal activity 

over the aforementioned Plots in question before 

the finalization of the Committee report and the 

Committee was actually  finalized the report on 

21.02.2023, it is evident from their signature with 

date( available under internal Page No:22 of the 

affidavit dated: 28.03.2023 of the Collector, 

Khordha). In the other hand Joint Committee 

were no found who has done illegal Mining and 

they have only cited 2 disputed letters dated: 

20.03.2023 of the Collector in their conclusion 

Para of the report. It shows from the material 

available on record that under the aid and advice 
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of the Collector, Khordha the Joint Committee 

was finalized their report on 21.02.2023. It is 

respectfully submitted here that the joint 

Committee categorically observed in their report 

that during time of the visit there was no mining 

activity and machinery found from the alleged 

Plots. But, the Collector is only misinterpreting to 

the finding/observations of the Joint Committee 

he has wrote a 2 disputed letters dated: 

20.02.2023 to the Tahasildar, Tangi against the 

lessee. 

b.  That the Collector was also wrote an another letter 

No: 2253/ dated: 20.02.2023 (available under 

internal Page No: 25 of the affidavit dated: 

28.03.2023 of the Collector) addressed to the 

Tahasildar, Tangi and stated there in “It is also 

found by the inspecting team that, the lessee Mr. 

Patitapaban Barik has illegally operated laterite 

Stone mining and excavated area of 3979 Sq. mtr. 

of different patches over the Plot No: 712,713,714, 

716, and 717 and the quantum of extraction of 

lateriate and Murom is found to be 5861 Cubic 

Meter and 5257 Cubic Meter respectively.”  How 
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the Collector was  known the lessee has done illegal 

mining activity over the aforementioned Plots in 

question before the finalization of the Committee 

report and the Committee was actually finalized 

their report on 21.02.2023, it is evident from their 

signature with date (available under internal Page 

No:22 of the affidavit dated: 28.03.2023 of the 

Collector, Khordha). It shows from the material 

available on record that the under the aid and advise 

of the Collector, Khordha the Joint Committee was 

finalized their report on 21.02.2023. 

5.  THE TAHASILDAR, TANGI  LODGED F.I.R 

AGAINST THE LESSEE ON 24.02.2023 WITHOUT 

MENTIONING THE DATE / TIME/ PERIOD OF 

OCCURRENCE WHICH CREATES MORE 

DOUBT / AFTER THOUGHT / COLOURED 

VERSION 

a. That the Tahasildar, Tangi vide his letter No: 

999/dated: 24.022023 in obedience to the order 

of the Collector, Khordha vide order No: 

2253/dated: 20.02.2023 lodged a F.I.R against 

the lessee (it is available under internal Page No: 

33 of the affidavit dated: 28.03.2023 of the 
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Collector) before the Jankia Police Station under 

Khordha District of Odisha. But, surprisingly 

Tahasildar is a responsible officer of the State 

without mentioning the date/time of the 

occurrence filed the F.I.R against the lessee on 

24.02.2023 with reference to Under Section 379, 

447 of IPC and read with Under Section 21 of 

the Mines and Minerals ( Regulation of 

Development) Act, 1957. It is evident from the 

FIR registration Copy of the Police Station 

(available under the internal Page No: 34 of 

the affidavit dated: 28.03.2023 of the 

Collector) there is no date and time of 

occurrence has been mentioned by the Police. 

The FIR of the Tahasildar, Tangi Tahasil office 

shows that (available under internal Page No: 33 

of the affidavit dated: 28.03.2023 of the 

Collector) without mentioning the specific 

date/time/period of occurrence he has filed the 

F.I.R by way of omnibus manner before the 

local Police Station. It is a matter of question 

without fulfilment of the mandatory parameters 

of law, how the Police has been registered a 
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criminal Case against the lessee during 

pendency of the O.A, it needs judicial scrutiny. 

The Police is only mentioned the date of 

occurrence (Serial No: 3 Colum of the FIR 

Copy) which is the FIR submission date (i.e. 

24.02.2023) of the Tahasildar, Tangi. The 

Tahasildar has also failed to prove actual 

date/time/ Period of the occurrence against the 

lessee while filing of the FIR before the local 

Police Station, it is evident from the contents of 

the F.I.R that the Tahasildar, Tangi Tahasil 

office without mentioning the date/time/ Period 

of occurrence he has lodged the F.I.R against the 

lessee for eye wash of this Hon’ble Tribunal.  

The Tahasildar/ Collector and the Committee 

Members have only submitted their reports to 

satisfy the Applicants of the Case and the said 

officials have failed to establish the full proof 

evidence with material/circumstantial against 

the lessee, which is crystal clear from the Joint 

inspection report dated: 21.02.2023. It is a 

settled Principle without mentioning the specific 

date/time/Period of occurrence how the 
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Criminal offence will be made out against the 

person concern. The State officials have been 

made allegations against the lessee by way of 

omnibus manner and not in accordance with 

law. The State officials have failed to prove the 

allegation as raised against the lessee beyond all 

reasonable doubts and particularly they have not 

known in which date/time/period the illegal acts 

has been done and who has been done such 

activity.  It is a clear Case that the State officials 

have been taken steps against the lessee to 

satisfy the law and they have not followed the 

procedure of law while lodging the FIR against 

the lessee. So, the lessee could not be held 

responsible for any kind of loss, damage in 

connection of the Environment Protection Act, 

1986 and other connected Environmental law 

before conclusion of the Criminal Case trail. If 

the lessee will not held responsible/ guilty/ 

convict under the Criminal law before the 

competent Court, then he will not responsible 

under the Environmental law for any kind of 

loss, damage. The State is trust of the Sairat 
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Sources and the State officials have failed to 

protect the Same under the Statutory Provision 

of law and after filing of the O.A the State 

officials have been made unnecessary 

allegations against the lessee to cover up their 

negligent attitude. It is a settled Principle 

Criminal law as well as Environmental law 

could not be made out against the lessee 

according to the will and pleasure of the State 

and foolproof Evidence is required to fulfil the 

Parameter of the definition of theft/illegal 

Mining.  

6.        CRIMINAL OFFENCE COULD NOT MADE   

OUT WITHOUT FOLLOWING THE PROCESS OF 

THE SERCH / SEIZURE 

a. That the Tahasildar, Tangi Tahasil office has 

lodged an F.I.R on 24.02.2023 against the lessee 

without  following the mandatory process of search/ 

seizure of the Minor Minerals and it’s Products 

together with all tools, equipments and vehicles 

used in Committing such offences. The Tahasildar 

has no authority under 51 (1) (ii) of the OMMC 

Rule, 2016 to made allegation against the lessee. 
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Even though the Tahasildar has not fulfilled the 

criteria which is envisaged under 51 (1) (ii), 51(2) 

(3), 54, 48 of the OMMC Rule, 2016 and read with 

Section 100 of Criminal Procedure Code, 1973. It 

is a settled Principle without found any materiel/ 

objectionable article from the custody of the lessee 

the State officials have no authority to made 

allegation against the lessee by way of imaginary 

pleading. For which the Penal provision under 51 

of OMMC Rule, 2016 and any other provisions of 

the Indian Penal Code, 1860 Could not be attract 

against the lessee. Search/ seizure process is 

mandatory under the OMMC Rule, 2016 to make 

out a Criminal offence against the lessee. It is apt to 

mention here that the Tahasildar has made an 

allegation against the lessee by way of lodging 

F.I.R before the local Police Station on 24.02.2023 

and the Police without following the due process of 

law registered a Case against the lessee. The State 

officials have been misused their official capacity 

without following the basic parameter of law. In the 

other hand the Joint Committee observed in their 

report dated: 21.02.2023 (available under internal 
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Page No: 18 Present Status Colum-5 with the 

affidavit dated: 28.03.2023 of the Collector) that 

during the time of inspection (13.02.2023) they 

were not found mining activity and not seen any 

vehicles in the spot. It presumes that the lessee has 

not involved any illegal acts as per the finding / 

observations of the Joint Committee. The lessee 

was not present in the place of occurrence and no 

machinery was also found at that Place. So, how the 

lessee will be held responsible for the offence 

regarding theft. It is crystal clear from the settled 

principle of law that Under Rule 51 (1) (ii), 51(2) 

(3), 54, 48, of the OMMC Rule, 2016 and read with 

Section 100 of Criminal Procedure Code, 1973 is 

itself clear that search / seizure/ confiscation 

proceeding is mandatory and seizure of the 

objectionable article / machinery should be made 

from the custody of the lessee. Criminal offence 

could not be attract under the definition of May be 

and the State officials have no authority to made 

allegation against the lessee by way of imaginary 

pleading. The Tahasildar/ Collector are duty bound 

to prove their allegation under the definition of 
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must be and they should be aware that may be and 

must be is quite different under the criminal 

jurisprudence. But, in this Case without fulfilment 

of the basic parameter of law the Tahasildar lodged 

F.I.R against the lessee. Thus, the law is enacted to 

punish the real culprits and not to harass the 

innocent Peoples. For which all the process 

followed by the State officials are not in accordance 

with law and their steps and measures may kindly 

declare as illegal / violation of the rule of law. 

b. It is a settled Principle while making any serious 

allegation against any Persons before the Court of 

law such officials are duty bound to follow the 

process of law and carry out the law in its true spirit. 

But, in this Case none of the provisions of the 

OMMC Rule, 2016 and Criminal Procedure Code 

has been followed by the Collector before filing of 

his affidavit dated: 28.03.2023 in the O.A. The 

Collector without following the due process of law 

he has no authority to made allegation against the 

less for which he is liable to prove his allegations 

raised in his affidavits Under Section 101 and 106 

of Indian Evidence Act, 1872 and this Hon’ble 
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Tribunal is also empower to find out the real truth 

which is envisaged U/S: 165 of Indian Evidence 

Act, 1872. 

7. MISS-UTILIZE THE POWER AND   

FUNCTION OF THE POLICE / 

TAHASILDAR / COLLECTOR 

a. Again it is respectfully submitted here that the 

local Police repeatedly lodged F.I.R against the 

lessee (as per the averments of the O.A Para-19 and 

another F.I.R available under internal Page No: 33 

to 35 of the affidavit dated: 28.03.2023 of the 

Collector). The Police officials in contravention of 

the provision U/S: 26 of General Clauses Act, 

1977 and U/S: 71 of Indian Penal Code, 1908 

have been lodged series of F.I.Rs against the 

lessee to satisfy the Applicants of the O.A. The 

F.I.Rs has been lodged in the self same issues 

against the lessee.  One of the F.I.R is sufficient to 

penalize the accused as per the statutory provision 

of law. But, it is evident from all the FIRs contents 

that the police have failed to found any 

objectionable article/machinery/ minor minerals 

from the custody of the lessee. All the Criminal 

Cases registered against the lessee without 

following the process of search/seizure. It is a 
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settled principle without seizure from the custody 

of the lessee no offence will be made out under 

Section 379 I.P.C.  But, the Police has misused his 

power and registered series of Cases against the 

lessee by violating all the rules/regulations in the 

self same issues/ occurrence. The Tahasildar again 

lodged an F.I.R against the lessee on 24.02.2023 

during pendency of the Proceeding and taking into 

account of the orders dated: 23.01.2023 passed in 

the O.A. The Tahasildar lodged F.I.R on 

24.02.2023   against the lessee without mentioning 

the date/time/period of occurrence and till date the 

Police has failed to make seizure of the objection 

article/ machinery etc. from the custody of the 

lessee. Surprisingly, Police has made a seizure of 

the vehicles, which is registered in the name of the 

other Persons, but not in the name of the lessee. 

How the lessee will be held responsible under the 

379 of I.P.C. Violation of the provisions of the 

statutory law i.e.  U/S: 26 of General Clauses Act, 

1977 is read as follows:- 

26. Provision as to offences punishable under two 

or more enactments. — Where an act or omission 

constitutes an offence under two or more 

enactments, then the offender shall be liable to be 

prosecuted and punished under either or any of 
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those enactments but shall not be liable to be 

punished twice for the same offence and U/S: 71 of 

Indian Penal Code, 1908.  

71. Limit of punishment of offence made up of 

several offences.—Where anything which is an 

offence is made up of parts, any of which parts is 

itself an offence, the offender shall not be punished 

with the punishment of more than one of such his 

offences, unless it be so expressly provided. 

That the State officials are duty bound to comply 

all the parameters of U/S: 21 of Mines and 

Minerals (Regulation of Development) Act, 1957 

and Rule: 51 of Odisha Minor Mineral Concession 

Rule, 2016 before initiation of any proceeding 

against the persons. The State officials have no 

authority to initiate criminal Proceeding blindly 

against the persons concern without found the 

accused/lessee from the place of occurrence or 

without seizure of any material/ vehicle etc from the 

custody of the accused persons and the Proceedings 

under the OMMC Rule and MMDR Act could not 

be initiate by way of omnibus manner. 

   

8. THE COLLECTOR, KHORDHA FAILED TO 

DISCLOSE THE SOURCE FROM WHICH HE WAS 
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KNOWN THAT THE LESSEE HAS BEEN DONE 

ILLEGAL MINING 

a. That the Collector, Khordha how and from 

which source was known that the lessee has been 

done illegal mining over the alleged Plots 

without completion of the enquiry by the Police/ 

before submission of the charge Sheet/ prior 

framing of charge by the Criminal Court and 

before  conviction order of  the Competent 

Criminal Court. Prior prove of the charge 

against the lessee in the Criminal Court the 

Collector / Tahasildar and Joint Committee 

members have no authority to made allegation 

against the lessee and they have also not 

empower to impose compensations against the 

lessee and prior conviction order of the Criminal 

Court the lessee could not found guilty under the 

Environmental law as well as Criminal law. The 

Competent Criminal Court verdict is not coming 

till date. So, how the State will say who has done 

illegal mining over the Plots in question prior 

verdict of the Competent Criminal Court. Thus, 

this Hon’ble Tribunal may kindly discourage to 
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the State Officials including Applicants of the 

Case not to follow such type of back door 

method to get order/ orders by playing fraud and 

they have no authority to encroach the 

jurisdiction of the Criminal Court and they are 

completely influencing to the Criminal Court 

Proceedings by way of this O.A. Failing which 

the basic foundation of law will be collapsed.   

9.   THE COLLECTOR IS LIABLE TO PROVE 

HIS AVERMENTS OF THE AFFIDAVIT 

DATED: 28.03.2023 AGAINST THE LESSEE 

AND THIS HON’BLE TRIBUNAL IS 

EMPOWERING TO PUT QUESTION U/S: 165 

OF INDIAN EVIDENCE ACT, 1872  

 

a. The Collector without following the due process 

of law has no authority to made allegation against 

the lessee, for which he is liable to prove his 

allegations raised in his affidavit dated: 28.03.2023 

with reference to Under Section 101 and 106 of 

Indian Evidence Act, 1872 and this Hon’ble 

Tribunal is also empower to find out the real truth 

which is envisaged U/S: 165 of Indian Evidence 

Act, 1872. 
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10.  PRIOR PROVE OF THE CRIMINAL 

CHARGE BEFORE THE COMPTENENT 

CRIMINAL COURT THE STATE HAS NO 

AUTHORITY TO CLAIM LOSS/DAMAGE 

AGAINST THE LESSEE  

a.  That the State is already lodged Complaint against the 

lessee and Police is also registered a Criminal Case 

against the lessee with reference to the Jankia Police 

Station Case No: 75/dated: 24.02.2023 prior decide of 

the issues involved in this Case. So, the Case of the 

Applicants is not maintainable at all and the State has 

no authority to claim loss and damage against the 

lessee before prove the charge/ conviction in the 

competent Criminal Court in connection of the theft of 

Minor Minerals. It is a settled principle at first the 

charge will be proves against the lessee basing upon 

the Criminal Case lodged by the State. After 

conviction order against the lessee by the competent 

Criminal Court then the State will claim loss, damage 

against the lessee, but at that Stage none of the 

authority will say the lessee has been done illegal acts 

against the State/ Environment during the Course of 
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pendency of the Criminal Case relating to the self same 

issues. It is evident from the proceeding of the Case 

that the State is promptly taken action against the 

lessee by invoking jurisdiction of the Criminal law. 

After disposal of the Criminal Case and finally, if the 

lessee will be convict before the competent Criminal 

Court, he will be held responsible for any kind of loss, 

damage to the Environment. So, the Environment 

Protection Act, 1986 and other connected laws relating 

to the Environment could not attract against the lessee 

at that stage. In this context nobody will speak who 

will be succeed in the competent Criminal Court. So, 

the lessee could not be held responsible for any kind of 

loss, damage in respect of the Environment prior 

deciding the Criminal Cases registered against him 

before the competent Criminal Court. 

11. THE TAHSAILDAR, TANGI COLLECTED 

AMOUNT OF RS: 8,02,420 ( EIGHT LAKHS TWO 

THOUSAND FOUR HUNDRED TWENTY RUPEES 

ONLY)  FROM THE LESSEE PRIOR OPERATION OF 

THE STONE QUARRY AND THE LESSEE HAS NO 

CONCERN WITH THE LEASE AREA AND OUTSIDE 

THE LEASE AREA  
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a. That the Revenue and disaster Management  Department, 

Government of Odisha is already collected the amounts from 

the lessee for the purpose of increase of the revenue for the 

State exchequer i.e. amounting of Rs: 107500 ( One Lakhs 

Seven thousand five hundred rupees only) vide money 

Receipt No: 67/dated: 30.07.2020, Rs: 3,47,460 ( Three 

Lakhs forty Seven thousand four hundred Sixty rupees only) 

vide Money receipt No: 73/dated: 07.05.2021, Rs: 3,47,460 ( 

Three Lakhs forty Seven thousand four hundred Sixty rupees 

only vide Money receipt No: 79/dated: 22.03.2022 with 

reference to the letter No: 1066/dated: 04.05.2021 and 

another letter No: 09/dated: 04.01.2022 of the Tahasildar 

office, Tangi Tahasil. But, the lessee having regard to the 

terms and conditions of the Environmental Clearance/ 

Consent to establish as well as Mining Plan and also the lease 

deed has not started operation till date due to lack of CTO. 

So, there are no latches from the side of the lessee in 

connection of the lease area as well as adjacent lease area. 

Nobody will raise finger to the lessee for his lapse/illegality/ 

violation of the rule of law. Thus, the lessee has not started 

operation in the lease area and also not done any illegal 

mining outside the lease area. The lessee has not gone to the 

lease area and outside the lease area due to lack of Consent to 

operate. It is a matter of question without presence in the 

lease area how the lessee will do the illegal activity outside 

the lease area. The State machinery have failed to found who 
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has done the illegal mining in the outside the lease area till 

date. After filing of the O.A they have directly charged 

against the lessee in connection of the outside lease area. 

Such attitude of the State machinery is not permissible under 

the law and they are liable to prove it strictly with date/time/ 

period of occurrence to make out an offence against the 

lessee. It is evident from the proceeding of the Case there is 

no date/time/occurrence has been proved by the State 

machinery and the Tahasildar is also lodged a FIR against the 

lessee on 24.02.2023 (available under internal Page No: 33 of 

the affidavit dated: 28.03.2023 of the Collector) shows that 

he has made allegation by way of omnibus manner and not in 

accordance with criminal law. Thus, the State has no 

authority to convict the lessee before finalization of the 

Criminal Case in the Competent Criminal Court. It is a settled 

principle during course of investigation by the Police the 

Collector/Tahasildar has no authority to impose Penalty and 

Compensation against the lessee. Prior prove of the Charge 

under Section 379, 447 of IPC and Section 21 of Mines and 

minerals (Regulation and Development) Act, 1957 before the 

Criminal Court the State has no authority to recovery the 

compensation and any others charges from the lessee 

forcibly/ "By hook or by crook. It is a settled principle 

that lodging of FIR is not an order of conviction 

against the lessee. The State could not convict any 

persons according to their will and pleasure prior 
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commencement of verdict from the competent 

Criminal Court and after full fledge trail the Criminal 

Court is only authority under the Criminal law to 

convict the accused of the Criminal Case. Before 

that the State could not Claim any loss, damage 

against any person relating to the self same issues 

pending before the competent criminal Court.  But, 

in this Case the Tahasildar, Tangi lodged Criminal 

Case against the lessee on 24.04.2023 in connection 

of theft of minor minerals and before completion of 

the investigation by the Police and without obtain 

orders of Conviction from the competent criminal 

Court in respect of theft of minor minerals by the 

lessee how the State has been  moved for recovery 

of the Compensation from the lessee. If the lessee 

will be acquit from the Criminal Case, he will not 

held responsible for theft of Minor Minerals as 

alleged by the State. So, the Respondent No: 11 has 

been hammered to this issues against the State and 

this Hon’ble Tribunal accordingly pass order in this 

regard. It is a constitutional obligation that no 

innocent people should be harassed by the State 
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beyond the parameter of law.  In view of this the 

State is trying to humiliate the lessee by taking plea 

of the joint inspection report. Such practice should 

be stop and curbed with strong hand in the State of 

Odisha. It is evident from one of the NGT 

Proceeding vide O.A No: 51 of 2021/EZ, the then 

Collector, Ganjam Shri. Vijya Amurta Kulange (IAS) 

and his officials like Additional District Magistrate 

and others and Regional officer of the State 

Pollution Control Board, Berhampur, Ganjam were 

not put their signature in the compensation 

calculation report dated: 18.04.2022 (available 

under internal Page No: 7 of the affidavit dated: 

18.04.2022 of SEIAA, Odisha which is available in 

the file of O.A No: 51 of 2021/EZ) in the matter of 

Satrughna Jena- Versus- The State of Odisha and 

others. Due to pendency of the Criminal Case 

investigation before the Police the State and SPCB 

officials were not put their signatures in the 

compensation calculation/computation report 

dated: 18.04.2022 which was prepared by the 

SEIAA, Odisha in O.A No: 51 of 2021/EZ (disposed of 
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Case). The said report was also not accepted by this 

Hon’ble Tribunal while dispose of the O.A No: 51 of 

2021/EZ as per order dated: 01.09.2022. But, in this 

Case the Collector, Khordha and Tahasildar, Tangi 

by passing to the Statuary provision of criminal law 

they have forced to the lessee to pay the 

compensation, which is liable to be declare as illegal 

and not in accordance with law. The State will be 

enforce their right after disposal of the Criminal 

Case and if they will obtain order of Conviction 

regarding theft of minor Minerals by the lessee then 

they will be entitled to be recovery of 

Compensation and other dues from the lessee. But, 

at that stage the State could not claim loss, damage 

from the lessee during the Course of investigation 

by the Police in respect of the theft of Minor 

Minerals from the alleged Plots.   If the State will 

take coercive measure against the lessee in 

contravention of the rule of law, it will be 

improper/ injustice and basic foundation of law will 

be collapsed.    
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12. THE TAHASILDAR IMPOSED PENALTY OF RS: 

7, 81, 50, 803/- AGAINST THE LESSEE WITHOUT 

SHOW CAUSE AND OPPORTUNITY OF HEARING, 

FOR WHICH HE HAS VIOLATED THE HON’BLE 

APEX COURT OBSERVATION 

a. That it is evident from the letter No: 1010/dated: 

27.02.2023 of the Tahasildar, Tangi he has imposed 

Penalty and Compensation amounting of Rs: 7, 81, 50, 

803(Rupees Seven Cores Eighty One lakhs Fifty 

thousand Eight Hundred three) only against the lessee 

(available under internal Page No: 31 of the affidavit 

dated: 28.03.2023 of the Collector). The said amount 

has been imposed against the lessee according to the 

will and Pleasure of the Thasildar and it is not imposed 

in accordance with law and basic parameter of the 

observations of the Hon’ble Apex Court which has 

been mentioned below. It is evident from the record 

that no Show Cause notice has been issued to the 

lessee, while passing order of Penalty and 

Compensation and not given opportunity of hearing to 

the lessee, while passing the order by the Tahasildar, 

Tangi.  The order passed by the Tahasildar is only 4 

lines and it is not a reasoned order against the lessee. 

The said Tahsildar is not above the law and he is duty 

bound to comply the principle of natural justice, which 
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has be clearly settled by the Hon’ble Apex Court. But, 

in this Case the Tahasildar Passed order against the 

lessee for recovery of the penalty of Rs: 7, 81, 50, 803 

(Rupees Seven Crores Eighty One lakhs Fifty thousand 

Eight Hundred three) without giving opportunity of 

hearing. In this Context one of the observations of the 

Hon’ble Apex Court is mentioned below for ready 

reference of this Hon’ble Tribunal. 

b. That the Hon’ble Apex Court observed  at Para-21 of 

the Judgment in the matter of  ISOLATORS AND 

ISOLATORS THROUGH ITS PROPRIETOR 

MRS. SANDHYA MISHRA-Versus-  MADHYA 

PRADESH MADHYA KSHETRA VIDYUT 

VITRAN CO. LTD. & ANR decided on 18.04.2023 

With reference to the CIVIL APPEAL NOS. 2890-

2891 OF 2023 read as follows:- 

21. As regards the principles of law applicable to 

the case, we need not elaborate on various 

decisions cited at the Bar. Suffice it would be to take 

note of the decision in UMC Technologies Private 

Limited (supra) wherein, the substance of the other 

relevant decisions has also been duly noticed by 

this Court while explaining the principles 

governing such actions of debarment/blacklisting. 

Therein, this Court, inter alia, underscored the 

requirement of specific show-cause notice and 
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referred to the settled principles in the following 

terms: -  

“13. At the outset, it must be noted that it is the first 

principle of civilized jurisprudence that a person 

against whom any action is sought to be taken or 

whose right or interests are being affected should be 

given a reasonable opportunity to defend himself. The 

basic principle of natural justice is that before 

adjudication starts, the authority concerned should 

give to the affected party a notice of the case against 

him so that he can defend himself. Such notice should 

be adequate and the grounds necessitating action and 

the penalty/action proposed should be mentioned 

specifically and unambiguously. An order travelling 

beyond the bounds of notice is impermissible and 

without jurisdiction to that extent. This Court in Nasir 

Ahmad v. Custodian General, Evacuee Property, 

(1980) 3 SCC 1 has held that it is essential for the 

notice to specify the particular grounds on the basis of 

which an action is proposed to be taken so as to enable 

the notice to answer the case against him. If these 

conditions are not satisfied, the person cannot be said 

to have been granted any reasonable opportunity of 

being heard.  
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14. Specifically, in the context of blacklisting of a 

person or an entity by the State or a State Corporation, 

the requirement of a valid, particularized and 

unambiguous show-cause notice is particularly crucial 

due to the severe consequences of blacklisting and the 

stigmatization that accrues to the person/entity being 

blacklisted. Here, it may be gainful to describe the 

concept of blacklisting and the graveness of the 

consequences occasioned by it. Blacklisting has the 

effect of denying a person or an entity the privileged 

opportunity of entering into government contracts. 

This privilege arises because it is the State who is the 

counterparty in government contracts and as such, 

every eligible person is to be afforded an equal 

opportunity to participate in such contracts, without 

arbitrariness and discrimination. Not only does 

blacklisting take away this privilege, it also tarnishes 

the blacklisted person's reputation and brings the 

person's character into question. Blacklisting also has 

long-lasting civil consequences for the future business 

prospects of the blacklisted person.  

*** *** ***  

16. The severity of the effects of blacklisting and the 

resultant need for strict observance of the principles of 

natural justice before passing an order of blacklisting 
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were highlighted by this Court in Erusian Equipment 

& Chemicals Ltd. v. State of W.B., (1975) 1 SCC 70 in 

the following terms: (SCC pp. 74-75, paras 12, 15 & 

20)  

“12. … The order of blacklisting has the effect of 

depriving a person of equality of opportunity in the 

matter of public contract. A person who is on the 

approved list is unable to enter into advantageous 

relations with the Government because of the order of 

blacklisting. A person who has been dealing with the 

Government in the matter of sale and purchase of 

materials has a legitimate interest or expectation. 

When the State acts to the prejudice of a person it has 

to be supported by legality.  

***  

15. … The blacklisting order involves civil 

consequences. It casts a slur. It creates a barrier 

between the persons blacklisted and the Government 

in the matter of transactions. The blacklists are 

“instruments of coercion”.  

***  

20. Blacklisting has the effect of preventing a person 

from the privilege and advantage of entering into 

lawful relationship with the Government for purposes 

of gains. The fact that a disability is created by the 
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order of blacklisting indicates that the relevant 

authority is to have an objective satisfaction. 

Fundamentals of fair play require that the person 

concerned should be given an opportunity to represent 

his case before he is put on the blacklist.”  

17. Similarly, this Court in Raghunath Thakur v. State 

of Bihar, (1989) 1 SCC 229 struck down an order of 

blacklisting for future contracts on the ground of non-

observance of the principles of natural justice. The 

relevant extract of the judgment in that case is as 

follows: (SCC p. 230, Para 4)  

“4. … [I]t is an implied principle of the rule of law that 

any order having civil consequences should be passed 

only after following the principles of natural justice. It 

has to be realized that blacklisting any person in 

respect of business ventures has civil consequence for 

the future business of the person concerned in any 

event. Even if the rules do not express so, it is an 

elementary principle of natural justice that parties 

affected by any order should have right of being heard 

and making representations against the order.”  

18. This Court in Gorkha Security Services v. State 

(NCT of Delhi), (2014) 9 SCC 105 has described 

blacklisting as being equivalent to the civil death of a 

person because blacklisting is stigmatic in nature and 
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debars a person from participating in government 

tenders thereby precluding him from the award of 

government contracts. It has been held thus: (SCC p. 

115, para 16) “16. It is a common case of the parties 

that the blacklisting has to be preceded by a show-

cause notice. Law in this regard is firmly grounded and 

does not even demand much amplification. The 

necessity of compliance with the principles of natural 

justice by giving the opportunity to the person against 

whom action of blacklisting is sought to be taken has a 

valid and solid rationale behind it. With blacklisting, 

many civil and/or evil consequences follow. It is 

described as “civil death” of a person who is foisted 

with the order of blacklisting. Such an order is 

stigmatic in nature and debars such a person from 

participating in government tenders which means 

precluding him from the award of government 

contracts.”  

19. In light of the above decisions, it is clear that a 

prior show-cause notice granting a reasonable 

opportunity of being heard is an essential element of 

all administrative decision-making and particularly so 

in decisions pertaining to blacklisting which entail 

grave consequences for the entity being blacklisted. In 

these cases, furnishing of a valid show-cause notice is 
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critical and a failure to do so would be fatal to any 

order of blacklisting pursuant thereto.” Copy of the 

Judgment of the Hon’ble Apex Court is annexed here 

to as ANNEXURE-R/11/H Series. 

 In view of the observations made by the Hon’ble Apex 

Court Specific Show Cause Notice is necessary before 

imposing penalty to any Persons by the administrative 

authority. But, in this Case no Specific show Cause  

notice issued by the Tahasildar, Tangi Tahasil Office 

to the lessee while imposing Penalty and 

Compensation amounting of Rs: 7,81, 50, 803( Rupees 

Seven Crores Eighty One lakhs Fifty thousand Eight 

Hundred three), it is evident from the proceeding of the 

Case. It is Crystal Clear from the facts of the Case that 

the Tahsaildar, Tangi has make a scapegoat to the 

lessee by virtue of the orders of the Collector, Khordha. 

The Tahasildar, Tangi and Collector, Khordha as a 

Competent/ Controlling authority under the OMMC 

Rule, 2016 they have failed to curb the illegal acts 

which has been done under their nose and they have 

taken personal vindictive measures after filing of the 

Case against the lessee (Patitapaban Barik) and their 

action and measures are not in accordance with law. 

The said officials could not shift their burden and 

responsibility to the lessee. During the time of illegal 
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mining, the field functionaries of the Tahasil office as 

well as Tahasildar, Collector as a competent/ 

controlling authority under the OMMC Rule, 2016 

have failed to take measures against the real culprits 

and they have cleverly fixed responsibility against the 

lessee without any valid reason.      

13.    JOINT INSPECTION REPORT DOES 

NOT REVELS WHO HAS DONE ILLEGAL 

MINING 

a. That the joint Committee observed in their report at 

Serial No: 5 of the Present Status Colum (internal Page 

No: 18 of the affidavit dated: 28.03.2023 of the 

Collector) “illegal Mining was noticed over Plot No: 

712, 713, 714, 716, 717 and during inspection there 

were no Mining activities and no Machineries found at 

that Place”. During the time of the Spot Visit they have 

only noticed   in connection of the illegal Mining. But, 

who has done such illegal mining how and from which 

source the Collector was known the lessee has done 

illegal Mining activity, it needs judicial scrutiny. The 

Committee report is itself clears that they have not 

seen to the lessee during the time of Spot visit and no 

Machinery of the lessee was found at that time. So, how 

the Collector reached a conclusion that the lessee has 

been done illegal Mining. There is no documentary or 
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Circumstantial evidence available on record to shows 

that the lessee has been done illegal Mining in the 

area. It is a fact that no notice has been issued to the 

lessee and no point of time they have made objection 

to the lessee for such illegal acts before filing of the 

O.A. But, the Collector has made imaginary allegation 

against the lessee without any material/ 

Circumstantial evidence and after filing of the O.A the 

Collector, Khordha has made allegation against the 

lessee in connection of the mining activity in the 

alleged Plots. 

14. JOINT COMMITTEE ONLY CITED 2 

LETTERS DATED: 20.02.2023 OF THE 

COLLECTOR IN THEIR REPORT AT 

CONCLUSION PARA, BUT NOT 

INDEPENDENTLY OBSERVED 

AGAINST THE LESSEE 

a. That it is evident from the Conclusion Para of the 

Joint Committee report dated: 21.01.2023 (available 

under the internal Page No: 22 of the affidavit of the 

Collector, Khordha) they have quoted only 2 letters 

dated: 20.02.2023 of the Collector and District 

Magistrate, Khordha. So, the Committee is also not 

observed independently against the lessee in their 

Conclusion Para of the report. It is evident from the 
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conclusion Para that the Committee only cited the 2 

letters of the Collector. The Collector, Khordha is also 

counter signed on 21.02.2023 in the Said joint 

Committee report. So, how he is taking plea in his 2 

letters dated: 20.02.2023 addressed to the Tahasildar, 

Tangi and stated there in the joint Committee has been 

found that the lessee has been committed theft from the 

outside the lease area. Thus, the Committee report has 

been prepared on 21.02.2023 under the instance of the 

Collector and the Committee members were 

influenced basing upon 2 letters dated: 20.02.2023 of 

the Collector and accordingly put their signature in 

their report dated: 21.02.2023. 

15. THE HON’BLE APEX COURT 

OBSERVATION IN RESPECT OF THE JOINT 

INSPECTION REPORT AND RIGHTS OF THE 

PARTIES 

a. That the Hon’ble Apex Court observed at Para-14 in 

the matter of Kantha Vibhag Yuva Koli Samaj 

Parivartan Trust and Others- Versus-State of Gujarat 

and Others with reference to the Civil Appeal No:  

1046 of 2019 decided on 21.01.2022 as follows:- 

14. “It is first important to differentiate expert 

committees which are set by the courts/tribunals 

from those set up by the Government in exercise of 

executive powers or under a particular statute. The 

latter are set up due to their technical expertise in 



40 

 

a given area, and their reports are, subject to 

judicially observed restraints, open to judicial 

review before courts when decisions are taken 

solely based upon them. The precedents of this 

court unanimously note that courts should be 

circumspect in rejecting CA 1046/2019 12 the 

opinion of these committees, unless they find their 

decision to be manifestly arbitrary or mala fides. 

On the other hand, courts/tribunals themselves set 

up expert committees on occasion. These 

committees are set up because the fact-finding 

exercise in many matters can be complex, technical 

and time-consuming, and may often require the 

committees to conduct field visits. These 

committees are set up with specific terms of 

reference outlining their mandate, and their reports 

have to conform to the mandate. Once these 

committees submit their final reports to the 

court/tribunal, it is open to the parties to object to 

them, which is then adjudicated upon. The role of 

these expert committees does not substitute the 

adjudicatory role of the court or tribunal. The role 

of an expert committee appointed by an 

adjudicatory forum is only to assist it in the exercise 

of adjudicatory functions by providing them better 

data and factual clarity, which is also open to 
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challenge by all concerned parties. Allowing for 

objections to be raised and considered makes the 

process fair and participatory for all 

stakeholders”.  Copy of the Hon’ble Apex Court 

observations is annexed here to as ANNNEXURE-

R/11/ I. In view of this the joint inspection report 

filed by the Collector, Khordha with his affidavit 

dated 28.03.2023 is illegal and not prepared in 

accordance with law. The lessee is not involved any 

illegal act and the observations made by the joint 

Committee that during course of inspection they 

have found that there is illegal Mining over the 

alleged Plots.  But, the Committee Members 

categorically observed in their report at internal 

Page No: 18 of the affidavit dated: 28.03.2023 of 

the Collector, Khordha which has been narrated in 

the  Present Status Colum of the Serial No: 5 “ 

illegal Mining was noticed over Plot No: 712, 713, 

714, 716 & 717 and during inspection there were 

no Mining activities and no Machineries found at 

that Place”. The joint Committee report and 

observation is clearly shows that they have only 

found the illegal Mining area, but who has been 

done illegal mining no full proof gathered by the 

Committee. In the other hand the Collector was 

issued a letter No: 2255/dated: 20.02.2023 and 
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another letter No: 2253/dated: 20.02.23 addressed 

to the Tahasildar, Tangi and in which the Collector 

categorically stated that at Internal Page No: 25 

and 28 of the affidavit dated: 28.03.2023 the lessee 

has been done illegal Mining activity and the 

Collector mentioned in his both the letters dated: 

20.02.23 “ It is also found by the inspecting team 

that, the lessee Mr. Patitapaban Barik has illegally 

operated lateriate Stone Mining and Excavated 

area of 3979 Sq. Mtr of different Patches over the 

Plots in question. But, Surprisingly the inspecting  

team was found during the time of the spot visit on 

13.02.2023 and they have categorically stated in 

their report at Colum 5 of the Present Status that  

during their inspection no Mining activity and no 

Machineries found at that Place. Thus, it is moot 

question arise how and which capacity and basing 

on which evidence the Collector was found  and 

reached a conclusion that  the lessee has done the 

illegal Mining activity taking into consideration of 

the finding and observations of the joint Committee 

report dated: 21.02.2023. Prior finalization of the 

joint Committee report how the Collector was 

known the observation of the Committee and made 

an 2 letters dated: 20.02.2023 to the Tahasildar, 

Tangi and stated there in as per the observation of 
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the Committee the lessee has been done illegal 

Mining. Actually the Committee report was 

finalized and the Committee members including 

Collector were signed in the report on 21.02.2023 

which is filed before this Hon’ble Tribunal with the 

affidavit dated: 28.03.2023 of the Collector. Before 

finalization of the joint Committee report the 

Collector wrote a 2 letters dated: 20.02.2023 to the 

Tahasildar, Tangi by refereeing the observations of 

the joint Committee, it shows the Collector has been 

finalized the Committee report and the other 

members only put their signature as a rubber Stamp 

and the Joint Committee is working as a 

mouthpiece of the Collector. It is a matter of 

question that the Collector how and which way and 

on what basis known that the lessee has done illegal 

mining over the plots in question. It is apt to 

mention here that the Committee report was 

finalized on 21.01.2023 and prior finalization of the 

report how the collector wrote a 2 letters on 

20.02.2023 to the Tahasildar taking in to account 

of the observations of the committee dated: 

21.01.2023. The Collector how and which capacity 

and basing on which source wrote a 2 letters to the 

Tahasildar prior finalization of the Committee 

report, it creates more doubt and role of the 
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collector is highly suspicious. Thus, the affidavit 

dated: 28.03.2023 of the Collector is a colored 

version to harass the lessee. The Committee report 

and their observation and the 2 letters dated: 

20.02.2023 issued by the collector addressed to the 

Tahasildar is contradictory to each other. The 

Committee members observed in their report dated: 

21.02.2023 that no mining activity has been found 

during the time of visit and no machinery was also 

found during the time of spot visit by the Committee 

members on 13.02.2023. In the other hand 

Collector observed in his 2 letters dated: 

20.02.2023 that the Committee found that the lessee 

has been done illegal mining over the Plots in 

question.  Before one day of the finalization of the 

Committee reports how  the collector was known 

the observation of the Committee and the 

Committee not observed anything against the lessee 

and the Joint Committee is only cited the 2 disputed 

letters dated: 20.02.2023 of the Collector in their 

report conclusion Para. Therefore, the joint 

Committee report is not fair and it is not prepared 

independently to assist this Hon’ble Tribunal. The 

Joint Committee report has been prepared on 

21.02.2023 under the instance of the Collector, 

Khordha to cover up the negligence of the Revenue 
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Department officials. So, the entire process was 

done with top secret to the lessee, which is clear 

from the materials available on record. The spot 

visit of the Joint Committee was fixed on 

09.02.2023 and accordingly issued notice to the 

lessee, but on that day the Committee members 

were not visited to the Spot and not intimated to the 

lessee in connection of the further date i.e. 

13.02.2023 and the Tahasildar is also by violating 

the principle of natural justice imposed penalty and 

Compensation against the lessee without giving 

Specific Show Cause Notice and not given the 

opportunity of hearing before imposing penalty 

against the lessee The entire Process of the State 

officials is not in accordance with law and the 

Committee members are hand in glove with the 

Collector has been prepared a report on 

21.02.2023 to satisfy the Applicants. It is evident 

from the Committee report (available under 

internal Page No: 17 of the affidavit dated: 

28.03.2023 of the Collector) that “on behalf of the 

petitioner, Sri Pradip Jayasingh, S/O: Gadadhar 

Jayasingh, At: Tankol, Tahasil: Tangi, Dist: 

Khordha was present during the Joint 

inspection.”But, they have not intimated to the 

lessee during the time of spot visit. It shows that the 
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Collector and Committee members were prepared 

the report to satisfy the Applicants. 

 

16. CPCB GUIDELINE COULD NOT BE 

CARRYOUT WITHOUT CONSENT OF THE 

SEIAA/ SPCB  

a. That one of the meeting was held on 17.02.2023 under 

the Chairmanship of the Collector-Cum- District 

Magistrate, Khordha  (it is evident from the internal Page 

No: 29 to 30 of the affidavit dated: 28.03.2023) in respect 

of fixation of the scale of compensation for the illegal 

mining. The meeting was held in absence of the SPCB/ 

SEIAA authorities. The proceeding of the meeting has 

not prepared in accordance with law and SPCB/SEIAA 

authorities were not agreed with the decisions of the 

meeting. So, the statutory authorities were not put their 

signature in the said proceedings of the meeting. For 

which the Collector has filed the proceeding of the 

meeting with the affidavit dated: 28.03.2023 is not 

tenable in the eye of law, it is liable to be declare as 

illegal. As per the guideline of the CPCB the Collector 

has no authority to exercise his jurisdiction without 

consent of the SEIAA/SPCB.   

17. That in view of the above facts and circumstances of 

the Case this Hon’ble Tribunal may kindly dismiss the 

O.A for the ends of justice. 
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